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DEPARTMENT  OF  THE  TREASURY 
Comptroller  of  the  Currenqf 
[12CFRPart71 

CHARITABLE  CONTRIBUTIONS  BY 
NATIONAL  BANKS 

Invitation  for  Comments  On  Proposal  to 
Limit  Charitable  Contributions  to  A  Per¬ 
centage  of  Income  Before  Taxes 

The  Comptroller  of  the  Currency  Is 
considering  a  revision  of  12  CFR  7.7479, 
an  interpretive  ruling,  which  places  a 
limitation  on  the  chsudtahle  gifts  that  a 
national  bank  is  authorized  to  make  pur¬ 
suant  to  the  provisions  of  paragraph 
Eight  of  12  U.S.C.  24.  The  limitation  is 
contained  in  a  proviso  stating  that  the 
amount  contributed  must  not  “exceed 
that  which  is  allowed  by  the  Internal 
Revenue  Service  as  a  deduction  from 
income.” 

The  effect  of  this  proviso  is  to  limit 
charitable  contributi<His  to  5  percent  of 
a  bank’s  taxable  income  computed  with¬ 
out  regard  to  such  items  as  carrybacks 
for  net  operating  losses  or  capital  losses 
and  certain  deductions.*  The  limitation 


poses.*  While  this  advice  did  not  discuss 
the  applteability  ot  the  Comptroller’s 
ruling,  many  bankers  undoubtedly  con¬ 
cluded  that  the  IBS  rules  on  carryovers 
are  implicitly  tnomrorated  therein. 

Several  unsolicited  amendments  to 
Interpretive  Ruling  7.7479  have  been 
suggested  by  bankers  and  others.  These 
include:  explicit  incorporation  into  the 
ruling  of  the  IRS  carryover  provisions; 
a  change  in  the  current  formula  based 
on  the  Internal  Revenue  Code  to  a  new 
^formula  based  on  a  fixed  percent£«e  of 
a  bank's  net  income  before  income  taxes 
computed  without  regard  to  the  deduc¬ 
tion  for  contributions;  a  change  in  the 
current  formula  based  on  the  Internal 
Revalue  Code  to  a  formula  based  on  a 
fixed  percentage  of  the  previous  year’s 
net  income  as  shown  on  the  year-end 
Report  of  Income;  and  retention  of  the 
Internal  Revenue  Code  formula,  using 
the  preceding  year’s  taxable  income  in¬ 
stead  of  the  current  year’s  estimated 
taxable  income.  Although  an  of  these 
options  and  any  others  are  open  to  com¬ 
ment,  the  ComptroUer  prcHXwes  to  amend 
12  CFR  7.7479  to  read  as  foUows: 


[12CFRPart7] 

PAYMENT  OF  DIVIDENDS;  BAD  DEBTS 

Proposed  Revision  of  Interpretive  Ruling 

The  ComptroUer  of  the  Currency  is 
considering  an  amendment  to  12  CFR 
Part  7  by  revising  Interpretive  Ruling 
7.6125  to  clarify  the  meaning  of  “bad 
debt”,  as  that  term  is  used  in  12  U.S.C. 
56. 

12  U.S.C.  56  requires  that  bad  debts 
(frequently  referred  to  as  “statutory  bad 
debts”)  be  deducted  from  “net  inofits 
than  on  hand”  in  order  to  compute  fimds 
available  fm:  the  payment  of  dividends. 
Confusion  over  what  constitutes  a  bad 
debt  became  evident  when  certain  over¬ 
due  real  estate  loans  were  being  classified 
as  statutory  bad  debts  even  though  ap- 
proiMlate  long-term  workout  schedules 
had  been  arranged  whkdi  were  reason¬ 
ably  expected  to  result  in  little  or  no  loss 
to  the  bank.  ’ITiis,  in  turn,  created  the 
possibility  that  some  financially  sound 
institutions  would  be  prohibited  f  rmn  de¬ 
claring  and  paying  their  regular  divi¬ 
dends.  The  proix>sed  amendmmit  is  in¬ 
tended  to  provide  greater  fiexlblUty  in 


was  originaUy  designed  to  prevent  man¬ 
agement  of  closely  held  banks  from  con¬ 
tributing  excessive  sums  to  charities  or 
fcmndations  in  which  the  bank’s  ccmtrol- 
ling  stockholders  have  a  personal  inter¬ 
est.  The  ComptroUer  continues  to  believe 
that  a  Umitation  of  some  kind  is  neces¬ 
sary  to  prevent  abuses. 

•The  present  limitation,  however,  tied 
as  it  is  to  taxable  income,  sometimes 
produces  whimsical  and  even  iUogical  re¬ 
sults.  The  fact  that  in  a  particular  year 
a  bank  has  low  taxable  huxune,'  for  ex¬ 
ample  due  to  high  Investment  in  tax- 
exempt  securities,  should  not  inhibit  its 
charitable  contribution  capacity.  Ac¬ 
cordingly,  it  is  now  proposed  to  tie  the 
5  percent  limitation  to  income  before 
taxes,  rather  than  taxable  income. 

Another  problem  created  by  the  exist¬ 
ing  ruling  relates  to  the  difficulty  of  fore¬ 
casting  the  permissible  amoimt  that  can 
be  given  to  charity.  Although  contrlbu- 
ticHis  are  made  throughout  the  course  of 
a  calendar  year,  the  net  tax{d)le  income 
of  a  bank  may  not  be  known  imtU  long 
after  the  year  is  ended.  Tax  planning 
can  help  to  keep  actual  condibutions 
within  limits  prescribed  by  appUceble 
laws,  regulations  and  rulings,  but  fore¬ 
casts  of  taxable  income  are  subject  to 
wide  fiuctuations  throughout  the  year. 

Finally,  questions  have  been  raised 
whether  the  Comptroller’s  ruling  incor¬ 
porates  provisions  (rf  the  Internal  Reve¬ 
nue  Code  permitting  corporations  to 
carry  over  to  subsequent  years  contribu¬ 
tions  in  excess  of  the  amoimt  allowed 
by  the  IRS  as  a  deductkm  from  income.* 
Some  banks  are  under  the  impresskm 
that  the  Code’s  carryover  provisions  do 
not  apply  to  calculations  made  for  pur¬ 
poses  of  the  Comptroller’s  ruling.  On  the 
other  hand,  banks  have  recently  been 
advised  in  a  periodictd  devoted  to  bank¬ 
ing  law  that  they  may  carry  over  excess 
contributions  to  future  years  for  tax  pur- 


§  7.7479  Cliuritable  contributions. 

(a)  A  national  bank  may  make  such 
charitable  contributions  as  its  board  of 
directors  shall  authorize,  except  that 
the  amount  of  charitable  contributions 
in  any  calendar  half-year  shall  not  ex¬ 
ceed  5  percent  of  the  sum  of  “income 
before  income  taxes  and  securities  gains 
or  losses”  and  “Securities  gains  (losses) , 
Gross”  registered  during  the  preceding 
calendar  half-year. 

(b)  “Income  before  income  taxes  and 
securities  gains  or  losses"  and  “Seciul- 
ties  gains  (losses) ,  Gross"  shall  be  cmn- 
puted  in  accordance  with  the  most  re¬ 
cently  issued  InstrucUoDs  for  Prepara¬ 
tion  of  Consolidated  Reports  of  Condi¬ 
tion  and  Reports  of  Income  by  National 
Banking  Associations. 

(c)  National  banks  making  charitable 
contributions  shall  maintain  documen- 
tatimi  for  review  by  national  bank  ex¬ 
aminers  to  demonstrate  compliance  with 
this' Interpretive  Ruling. 

Persons  submitting  comments  should 
bear  in  mind  that  another  ruling,  Inter.- 
pretive  Ruling  7.7445,  governing  charit¬ 
able  foundations  established  by  national 
banks,  contains  in  subsection  (c)  lan¬ 
guage  similar  to  that  presently  found  in 
Interpretive  Ruling  '7.7479.  If  amend¬ 
ments  to  Interpretive  Ruling  7.7479  are 
suggested,  the  Ccmiptroller  should  be  ad¬ 
vised  whether  similar  changes  should  be 
made  in  Interpretive  Ruling  7.7445(c). 

Conunents  should  be  submitted  in 
duplicate  to  John  Shockey,  Acting  Cffilef 
Counsel,  Comptndler  of  the  Currency, 
Washington,  D.C.  20219,  by  January  20, 
1977. 

Dated:  December  7, 1976. 

Robert  Bloom, 
Acting  Comptroller 
of  the  Currency. 

[PR  Doc.76-36540  Piled  12-13-76;8:45  am] 


the  treatment  of  such  problem  credits 
for  purposes  of  determining  if  payment 
of  a  divldetid  is  prohibited  by  the  statute. 

TTie  proposed  amendment  is  divided 
into  paragraphs  lettered  (a)  through  (e) . 
Paragraiffi  (a)  sets  forth  the  general 
statutory  requirements  dealing  with  pay¬ 
ment  of  dlvldaids  and  bad  debts.  It  con¬ 
tains  no  basic  changes  from  the  present 
ruling. 

Paragraph  (b)  interprets  the  meaning 
of  the  term  “matured” ’for  purposes  of 
the  statute.  It  contains  no  major  changes 
from  the  presoit  ruling.  It  states  in  gen¬ 
eral  that  a;H>lioable  contract  law  will  be 
detmminative  oS.  whether  a  debt  has 
matured.  Thus,  a  debt  vdilch  has  been 
legally  extended  would  not  be  considered 
a  matured  debt.  This  paragraph  also 
treats  the  maturity  of  Installment  loans 
somewhat  differently  frmn  the  presoit 
ruling.  Under  the  present  ruling,  the  “in¬ 
terest”  on  an  installment  loan  has  to  be 
past  due  for  six  months  before  the  loan 
is  consido’ed  matured.  The  i»oposed 
amendment  makes  reference  to  “pay¬ 
ments"  past  due  rather  than  “interest.” 
This  <ffi£uige  is  in  pari  a  result  of  the 
complexity  of  computing  interest  on  in- 
stallmoit  loans  and  also  is  intended  to 
establish  a  more  definite  standard  with 
regard  to  such  loans. 

Generally,  for  a  matured  debt,  on 
which  interest  is  past  due  and  unpaid  for 
six  months,  not  to  be  classified  as  a  stat¬ 
utory  bad  debt  in  calculating  available 
fimds  for  dividend  purpose,  the  debt 
must  be  both  “well  secured”  and  “in  the 
process  of  collection.”  These  two  terms 
are  defined  in  paragraphs  (s)  and  (d). 

Paragraph  (c)  interprets  the  mean¬ 
ing  of  the  term  “well  secured  debt”  as 
used  in  the  statute.  The  only  change 
from  the  present  ruling  is  that  if  a  debt 
is  partially  secured  only  that  portion  not 
secured  in  compliance  with  the  ruling 
will  be  considered  a  statuto^r  bad  debt. 


*  The  Tax  RamiflcaUoDs  of  Charitable  Ckm-  Paragraph  (d)  Interprets  the  mean- 
>  I Jt.C.  section  170(b)(2).  tributione  by  Banks,  93  Banking  L.J,  462-  ing  of  the  term  “debt  in  the  process  of 

•  I.R.C.  section  170(d)  (2)  (A) .  463  (May  1976) .  coUectiMi.”  Under  both  the  present  and 
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